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SOME verv interesting news:

paper articles and discourses have
followed the much hailed, some-
what derided, Supreme Court deci-
sion that ostensiblv restored demo-
cracv. All have rwo things in com-
mon: all call for greater transpa-

rency in the process of the law and
all call for drastic reforms in the

judicial svstem. Apropos the i1ssue
of the “much ‘talking judge'™,
( Dawn 476 and 11/6) Ardeshir Cow-
asjee has raised some very valid
points that do beg for an answer.

The law may or may not be an ass
and judicial humour may very well

be one sided “emanations from a
superior sphere,” to be inflicted on

“those who are compelled to listen
to them.” However, on occasion,

the interpreration of “legalese”
itself provides grounds for humour

in  judicial environments. The
apoplectic outbursts of Messrs.
Fakhruddin Ebrahim and Hafeez
Pirzada (on separate occasions) are
cases in point.

There are times when the law, or

the interpretation of the law, can
be subject to scathing criticism.
After all, one party has to lose and

if we look at the law from the view-
point of the losers. then the law is

toally unfair and biased. From the
other side, the law upholds justice
and all the other salutary adjec-
tives one can pronounce. It is for
these verv reasons that leave to

appeal to the next higher court was
invented till. at the level of the Sup-

reme Court, it was hoped that the
cumulative and individual integ-
ritv., wisdom, knowledge and skill
of the gentlemen at that elevation

would ensure that justice was not
onlv' done, but seen to be transpa.
rent.

Pakistan being what it is, our
verv svstem and track record
makes every man suspect. lhe
judiciary is no exception. Until and
unless drastic reforms are brought

around in the basic tabric of society
it is unrealistic to expect legal decl-
sinns to be made. and accepted, In a

vacuum nf honour The guesiton
will always anise: “Sed'guis ustodret
rrsers Cristoedes 770 But who woill guard

the guardians )
In large parts of Asia more

important than overspeaking. the
suburdination of the judltlﬂr_',r [O
the executive 1s a matter that

repeatedlv dilutes and sometimes
negates the value of interpreta-
tinns and decisions of the higher
courts. In martters of fundamenral
or human rights or constitutional
interpretations where decisions of
a High Court can purt the intentions
of the State on a collision course
with the aspirations of the people,
it is very important that the valid-
ity and value of the law 15 not
undermined or made contempti-

ble.

The final, earthlv. court of
appeal of the people is the Sup-
reme Court. It we cannot have faith
in them rthe law falls flat While

i
!

judges are human and, therefore,

subject to some of the frailties of
humans, there are some reforms

that can be made to improve the
workings of the judiciary. In an
excellent article, Dr Mohammed
Waseem Dawn 14.6) suggests some

of the ways and means of, “further
strengthening the institutional

autonomy of the judiciary so as to
make it fully independent of the
government, rather than demand-

ing to control the judiciary which s

a recipe for authoritarianism.”
It came as somewhat of a shock to
read that the honourable gentle-

men of the Bench, both at the

Lahrre and Peshawar High Courts
(rerried 136 and 14/6) do not

re sr are in the process of giving
up reading newspapers because of
the highly impressionable material
published therein. Like all well

trained professionals, judges must
be able to accept what is necessary

and reject what is not. Conversely,
if our Judges do not read, how is it

possible for them to be able to
recognise, relare to, or assess, the
problems of the ordinary citizens
whose interests, also, they must
ultimately protect?

At the World Conference on
Human Rights in Vienna, to which,
as signatories, we are represented,
one of the major issues proposed Is,
“for a countrv to be partv to an
international machinery so that
whether it deals with human rights
cases locally or internationally its
performance can be judged.” In
that context, Rosalyn Higgins QC,
Professor of International Law and

member of the UN Commitree laid

down certain parameters for funda-
mental rights of citizens: “exis-

tence of genuine guarantees for the
protection of rights, genuine,

periodic elections that suport free
expression of electors’ will, a free
and vociferous campaigning press,
an independent judiciary, the rule
of law and adherence to UN and
International Human  Rights
Treaties.” If one ases not read the
papers 1t would be difficult to be
aware of this.

Because of the inherent lacunae
in their legal svstems the Privy
Counci! in London acts as a funal

arbirrator for cases relating to
human or fundamental rights in the

former British colonies of the West
Indies. Thus, following judgments
by the Chief Courts of the coun-
tries, leave to appeal, 1n such situa
rions, mav be granted to the
agerieved party by the Privy Coun-
cil in Britain. Likewise, the Euro-
pean Court of human nghts at
Strasbourg comprising judges of
the individual EEC countnies is the
final court of appeal for decisions
on martters relanng to human
rights. On different planes, the
International Court of Justice at

the Hague and the Court of the
European Communities form final

and non-partisan forums for review

,ﬁ‘ ‘-ﬂ'U;:,IL

gation. There 15 a logical reason for
this. All things being equal, inde-
pendent and remote jurists will
tend to be more objective about

decisions when thev are them-
selves aloot from any controversy,
sncial. political or executive pres:

sures that may be associated with
the case.

Dr Nasim Hasan Shah, our Chief
Justice. will soon be taking on the

mantle of presidentship of the legal
organisation that was created In
our region a few vyears ago.
QAARC[AW can, and should, play
an active role in the development

nf a SAARCOURT. With small
exceptions the laws, and the social,

economic angd political fabric of the
SAARC countries are quite similar.
In addition, and one excellent
reason for the creation of this

court. there 15 3 common and near
total disregard for fundamental

human rights in all the countries of
the region. At the recent meeting of
SAARCLAW there was unanimous

praise for our judiciary in having
stood up for the principles of “con-
stitution and conscience.” It should

be possible for our countries to
agree on the formation of a perma-

nent, rotating tribunal comprising
Supreme Court Judges of the seven
countries.

This court should be the final
court of appeal in disputes pertain-
ing to fundamental human rights in
the region when one or the other
aggneved party seeks further jus-
tice. As in the European Human
Rights Courr, this court can play a
valuable role in improving the mis-
erable lives of the common man in

the region and, as a watchdog body,
iIn maintaining the integrity and
power of the judiciary, and respect
for the law, in its member coun-
tries. In the final analysis, there
will be a court of appeal between
the gentlemen sitting on the Sup-

reme Court and Almightv Allah!
DR. MARVYN HOSEIN

Karachi
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The prugramme showed 4 reign
of terror let loose by dacoits in
sindh. This 1€ dan old dovumentary
which was shown in the UK last
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