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Fundamental rights

FORTY vears of natiuonal vacilla-
tion, the judicial treck record of
subjugation to the doctrine of
necessily, and consejuent increas-
ing misuse of th: powers of gover-
nunce have long since proved that,
“ Jurists and others™ forgave Jus-
tive Munir. Let us pause to question
whom the “others” are.

If we mean the armed forces then
24 odd vears of dictatorship must

answer for irself. If we refer to the

bureaucracy then the current
stranglehold of the Gang of Four

and their Machievellian associate
testifies to the putrefaction of
democratic  institutions. If we
allude to the numerous Pirs, Mirs,
Faquirs, king makers, king break-
that repeatedly
spring out of the rotten woodwork
of a nearly fifty year old nation
varinly trying to reach the 21st cen-
tury then one, solitary, example the
inability to levy tax on agricultural
incomes-suffices.

If political parties spring to mind
then the scores of rabble rousers
whose parties consist of two and a
half, or less, members represent
one end of the power spectrum. The
major parties, whose track record
has proved that the sole objective
of being in politics is to support self
and pell, represent the other. Both
mock the very foundations ol a just,
democratic system. Which losing
candidate has not complained, jus-
tifiably ur otherwise, that elections
were rigged. Which political party,
in or out of power. huas not tried to
cut into the very roots of tledgling
democratic opposition through all

foul means? Not only do they for-
give Justice Munir: they bless him.

_In a way, his blow o judicial integ-

rity. the political system and the
supremacy of law allowed our lead-
ers. wnd the peoaple, to develop that
well-honed philosophy that accoun-
tability merely means the “ability
lo count a crore.”™

That leaves only two categories
of “uthers.”™ One s the famous
charib awaam that is the favourite
subject of our devotion and the
favourite suckers for our polite
cians. Masses are usually s~ ol
ours are no exception. Strugghng o
make ends meet, largelv ilhterawe,
and in total servitude or bondage,
they are in no position tv make

rational demands or question

‘autherity. And, when they do man-

aoe 1o put up a front their leaders
turn out to be no better than the
ones they trv 1o escape from. They,
tewr, want the moon. and our
halashnikov culture is a result. Can
thev even comprehend what ditter-
viice to their lives a more honest
lustice Munir ‘-might have made?
What's ro torgive? They have muny
more pressing issues related 1o sur-
vivial 10 worry  about  such
philosophic trivialities as  the
metaphoric difference  berween
frving pan and hire.

The last category comprises liter-
ate idiots like myself. ' cannot use
the word mtrlhgenttv because all

animals are intglligent. Intelli-
pence, bevond the basic, is only as

worth as the training it receives. To
some extent, we can follow the con-
voluted trend of thought of the
flawed geniuses that desvised and
now Ngdect. the aoberrations we

DAWN SUNDAY, MAY 30, 1993

call constitutional amendments.
We can dispassionatelv, compare :
and contrast historical models ||
where absclute power, be it civil,
military or based on ethnic or

religious fundamentalist lines, cor-
rupts absolutely. Having seen, ol

lived in. or studied them, we can
analyse, debate and voice cogemt
arguments for, a genuine democra-
tic political evolution. Barring a
few brave men we, @ small minor-
ity, perhaps even a smaller major-
ity, sat still then and worse, con-
tinuve to sit still while our funda-
mental rights are bartered away.
We do not forgive Justice Munir,
and many others. But, because we.
like they, hacked off and grieved in
silence, we ceded our right to moral

supertority or political justice.

To my mind there are certain.
more important issues that crop up
in this scenario than the fundamen-
tal rights of politicians 1o stav in
olfice. Politicians of all hues occa-
sionallv revert to the people. If the
people lack fundamental rights,
largely through the courtesy of
those same politicians. why then
should they have rights that the
common people lack? Conversely,
if they are entitled 1o certain fun-
dinnental rights and privileges,
why are the people denied them.

Whether the judiciary has been,
is or will remain, subordinate to the
executive | believe there is une fac-
tor that has significantlv contri-
buted o the sitvation we aré In
today. That is the Law of Contempt.

An institution is only brought into
contempt when it permiis itselt 1o
be contemptuible. That 1s neither
the function nor role of the
judiciary; nor should that institu-
tion be in a position where it com-
promises nself. Justice may he
blind but it must be able to “see™ in
the dark. That ability to see lies in
the voice of the people whom jus-
LiCe Serves.

Our leaders., @ven those  miovw
damourimg for justue and Lairplay.
are well aware. but, as a prople we
have not realised the full potennal
of the power of Treedom of speech.
The muzehng of the Press and,
through it. the pains, fears and feel-
ings of the “others™ has done grea-
ter damage to the supremacy of
equitable law than any excounive
restriction.

Whatever their decision, our C .
and the Supreme Court have. in a
way. promised to atone for the
errors of the past. Let one of those
errors be the Law of Contempt. Let
the next exercise of the SC be 1o
assess the damage done o demog-
racy, and the value of constructive
criticism negated, by that law,
However our jurists would hike 1o
compartmentalise it, in our warped
svatem the higher judicians
remains our only court of appeal
for political, economic or social jus-
tice. “Orhers and jurists™ can mutu-
ally  strengthen the power and
supremicy ol the law it both can
feel free o cnincally analvse. ralk
and respond. Now, as we opase
trust and Taith in our aghest
judiciary, i~ the lime o repeal the
law of contempt — of the pﬂ:uplu.
DR MERVYN HOSEIN

Karachi
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